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Abstract
It is known that the parties of the contract include, in their contract, a penal
clause hoping to urge good implementation and adhere to the speciﬁed deadlines
without resorting to the judiciary. This clause led to many problems related
to its nature. Questions were asked about its lawfulness and the conditions
that must fulﬁll in order to be implemented, and the judiciary’s authority to
interfere in the assessment of this clause, especially because this interference is
considered an objection to the most important legal principles of the contract,
knowing that this clause considers the contract “the law of the contractors”.
Accordingly, we should ask the following questions: The judge may amend
the penal clause to reduce and increase it? What are the restrictions of this
intervention?
The attitude toward the comparative law was not uniﬁed between judges
when dealing with this matter; thus, the importance of this research is that it
reveals the most important contradicting legal theories related to it, which,
until nowadays, there is no consensus or agreement on this matter.
Considering that the penal clause, sometimes, is a mixture between compensation and punishment, the judge has the authority to amend it by increasing or decreasing it, or the right to amend the clause when it is only a compensation for damage without imposing any penalty.
This research aimed to discuss and analyze these situations in order to
determine the foundations adopted by the judge to interfere in the application of the penal clause, and to make sure of its right description, to verify
the clause legal conditions and to deal with the amendment according to the
presented case
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3- Com 18 Dec 1979. Bull, n, IV: Rev. Trim. Dr. civ. 1980, 780 no3 obs. Cornu.
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Morin - Incidence d’une clause pénale sur le caractère usuraire d’un prêt d’argent, note
sous Trib .com.,24 oct.1967. Voulet . J – Les clauses pénales : inf.chef. d’entr.,1969. P.950
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Article 1152 Code civ. FR «:Lorsque la convention porte que celui qui manquera de l›exécuter payera une certaine somme à titre de dommages-intérêts,
il ne peut être alloué à l›autre partie une somme plus forte, ni moindre.»

 


«Néanmoins, le juge peut,même d›ofﬁce, modérer ou augmenter la peine qui
avait été convenue, si elle est manifestement excessive ou dérisoire. Toute
stipulation contraire sera réputée non écrite».

   
















     


58 - Terre F.,SimlerPH.,etLequette Y.- Droit civil . les obligations. Précis Dalloz. 11e édition.2013
59 - Boccara –Le contrôle des clauses pénales par le juge, j.c.p , 1971.1.2395
60 - Cass.civ.8 nov 1989.Gaz.Pal. 1989.I.som.118 et Paris 26 nov 1981.RTDC. 1983.134.
note chabas.
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